Town of Lake Lure

P. O. Box 255 ¢ Lake Lure, NC 28746-0255 ¢ 828/625-9983 ¢ FAX 828/625-8371
Incorporated 1927

Minutes of the Regular meeting of the
Board of Adjustment

Tuesday, December 18, 2012
1:00 p.m.

Chairman Webber called the meeting to order at 1:00 p.m.
ROLL CALL

Present: Stephen Webber, Chairman
Michael Gray, Alternate (entered late)
Betty Johnson
Lance Johnson, Seated Alternate
John Kilby
Vicki Smith
Bob Cameron, Council Liaison

Also Present: Mike Egan, Community Development Attorney
Sheila Spicer, Zoning Administrator, Recording Secretary

Absent: Patricia Maringer
Melvin Owensby, Alternate

APPROVAL OF THE AGENDA

Chairman Webber asked for two items to be added to the agenda:
5.b. Bylaws
5. ¢. Absenteeism

Mr. Johnson made a motion to approve the agenda as amended. Ms. Smith
seconded the motion and all were in favor.

APPROVAL OF THE MINUTES

Chairman Webber asked for a correction of the minutes of the November 27, 2012
meeting included in the Board’s packet to reflect that Mr. Johnson was present at the
meeting but dismissed early.

Ms. Johnson made a motion seconded by Mr. Johnson to approve the minutes of the



November 27, 2012 meeting as amended. The motion passed unanimously.
‘HEARINGS

(A) VROP-2012018, a vacation rental operating permit request from Scott Burrell,
agent for Rick & Sharon Samuelson, to operate a residential vacation rental at
190 Mcintosh Circle, Lake Lure, North Carolina (Tax PIN 1602387)

Ms. Spicer and Mr. Burrell were sworn in.

There were no conflicts of interest or ex parte communications reported. Mr. Burrell did
not challenge any of the Board members seated.

Ms. Spicer presented an overview of the case. She mentioned that the property owner’s
name is Kenrick Samuelson, not Rick Samuelson as stated in the meeting agenda. She
stated the property owners are requesting a vacation rental operating permit (VROP) to
operate a 3 bedroom residential vacation rental in the R-3 Resort Residential zoning
district. She pointed out the Board’s packet includes a parking plan, standard rental
agreement, and verification that the property has been registered with the Rutherford
County Tourism Development Authority. She also stated the septic improvement permit
issued by Rutherford County Environmental Health was included as well as a letter from
the property owners authorizing Mr. Burrell to act as their agent in the case. Ms. Spicer
reported that the Development Review Committee (DRC) reviewed this request on
November 29, 2012, and the minutes to that meeting are also included in the Board’s
packet. Upon questioning by Chairman Webber, Ms. Spicer reported there had been no
response from the neighboring property owners to the hearing notifications.

Mr. Burrell stated he had no additional information to provide. Chairman Webber
suggested that Mr. Burrell ensure the street sign at the corner of Mclntosh Circle is
clearly visible, since it appeared it may be obstructed during times there are leaves on the
trees.

There was no further testimony, so Chairman Webber closed the public hearing. The
Board members indicated they had no issues to discuss during deliberations.

With regard to application number VROP-2012018 for a vacation rental operating
permit to operate a residential vacation rental in the R-3 Resort Residential zoning
district, Mr. Johnson moved the Board to find that the application is complete and
that the proposed use, if operated according to the application and any conditions
attached hereto, meets the following standards: (1) it will not materially endanger
the public health or safety; (2) it will not substantially injure the value of adjoining
or abutting property; (3) it will meet all standards and requirements specified in
the regulations of the Town; (4) it will be in harmony with the neighborhood
character and in general conformity with applicable elements of the Comprehensive
Plan; and (5) satisfactory provision and arrangement has been made for those
matters specified in §92.046(D) of the Zoning Regulations of the Town of Lake Lure.
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Accordingly, he further moved the Board to grant the requested vacation rental
operating permit in accordance with and only to the extent represented in the
application and plans. Ms. Smith seconded the motion. The motion passed
unanimously.

In support of their decision, the Board members stated the application was complete and
all of the findings for granting the permit had been met

NEW BUSINESS

(A) Training Discussion

Mr. Egan distributed information (see attached) and stated he would be discussing
vacation rental operating permits (VROP) from a legal perspective. He went over the
information provided.

Significant discussion ensued regarding the Board’s qualifications and authority to make
determinations regarding VROPs. Mr. Egan pointed out that each Board member has to
make a best judgment determination based upon the evidence and testimony presented.
He stated the authority to make such decisions has been granted to them by Town
Council in adopting the regulations governing VROPs. He reminded the members that
the Zoning Regulations require consideration to be given to public health, safety, and
welfare, as well as protection of property values, when making findings for granting a
VROP. He also reminded that the burden of proof is on the applicant to show that the
required findings have been met. Mr. Egan suggested the Board recommend that Town
Council amend the regulations if they feel they shouldn’t be making the specified
findings. There was a brief discussion regarding the intent of Town Council when
adopting the standards for residential vacation rentals. Mr. Egan stated even Town
Council members that voted to adopt the particular regulations couldn’t testify as to what
the intent of Town Council was; that could only legally be ruled upon by a court of law in
review of a case in litigation.

(B} Bylaws

Chairman Webber distributed proposed amendments to the bylaws and asked the Board
members to review them prior to the next meeting. He stated the amendments would be
discussed and voted upon at that time.

(C)  Absenteeism

Chairman Webber reminded the Board members to contact him, not Ms. Spicer, if they

would be unable to attend a meeting. He pointed out they do not need to seek permission
to be absent but to simply notify him that they would not be in attendance.
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OLD BUSINESS

None

ADJOURNMENT

Mr. Johnson made a motion seconded by Ms. Smith to adjourn the meeting. All
were in favor.

The meeting was adjourned at 1:55 p.m. The next regular meeting is scheduled for

Tuesday, January 22, 2013 at 1:00 p.m.

- / i

4/{ _ Stephen ¥1. Webber, Chairman |
AR
';“"'S /_ A

Sheila Spicer, Rchording Secretary

ATTEST:

|
|
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§92.042(C)(2).

Procedure.

TOWN OF LAKE LURE
BOARD OF ADJUSTMENT
MEMBER TRAINING

27 November 2012

VACATION RENTAL OPERATING PERMITS:
QUASI-JUDICIAL CONSIDERATIONS

From and after the effective date of this Ordinance, applications for a

vacation rental operating permit shall be deemed in the nature of a conditional use
permit and shall be processed in accordance with §92.046 of these Zoning Regulations....

§92.046

(D)

The Board of Adjustment shall grant and issue the conditional use permit if and
only if it finds the following:

(1)

(2)

(3)

Application. The application is complete. (See §92.042(D) for application
requirements.)

Public Safety. The proposed use will not materially endanger the public
safety, if located and developed according to the application as submitted.
And, satisfactory provision and arrangement has been made for at least
the following where applicable:

(a) automotive ingress and egress

(b) traffic flow

(c) traffic control

(d) pedestrian and bicycle ways

(e) lake use (watervessel, watersports, and swimming activity, etc.)
(f) fire suppression.

Public Health. The proposed use will not materially endanger the public
health, if located and developed according to the application as submitted.




(4)

()

(6)

And, satisfactory provision and arrangement has been made for at least
the following where applicable:

(a) water supply

(b) water distribution
(c) sewer collection
(d) sewer treatment

Protection of Property Values. The proposed use will not substantially injure
the value of adjoining or abutting property, if developed according to the
application as submitted. And, satisfactory provision and arrangement has
been made for at least the following where applicable:

(a) lighting

(b) noise

(c) odor

(d) landscaping

Standards and Requirements. The proposed use will meet all standards and
requirements specified in the regulations, if located and developed
according to the application as submitted. And, satisfactory provision and
arrangement has been made for at least the following where applicable:

(a) parking spaces
(b) loading zones
(c) sign design

(d) street design

“See §92.042(F), (G) & (H) for specific standards and requirements relating
to VROPs.

Comprehensive Plan and Neighborhood Character Compatibility. The location
and character of the proposed use and structures will be in harmony with
the neighborhood character and in general conformity with the applicable
elements of the Land Use Plan and other officially adopted plans of the
Town of Lake Lure, if developed according to the application as
submitted. And, satisfactory provision and arrangement has been made
for at least the following where applicable:

(a) site layout and treatment




(E)

(b) building design
(c) relationship of buildings to site
(d) harmony of buildings and uses with neighborhood character

Conditions. In addition to any other requirements provided by these
regulations, the Board of Adjustment may, in issuing a conditional use permit,
designate additional conditions and requirements in connection with the
application as will, in its opinion, assure that the use in its proposed location will
be in harmony with the area in which it is proposed to be located and with the
spirit of the regulations. All additional conditions shall be entered in the minutes
of the meeting at which the permit is granted and also on the ruling issued by the
Board. All conditions so imposed shall run with the land and shall be binding
upon the original applicant, as well as the applicant’s heirs, successors, or
assigns, during the continuation of the use conditionally permitted.

VACATION RENTAL OPERATING PERMIT STANDARDS

§92.042(F) Operational Requirements: The following operational requirements shall
apply to all residential vacation rentals.

(1) Occupancy Limits. On those occasions when the property is being utilized for
vacation rental activity, the overnight occupancy shall not exceed two persons
per bedroom plus four additional persons. For any permits issued subsequent to
28 February 2012, occupancy shall be the lesser of the total determined by the
foregoing formula or twelve persons. Bedrooms used in calculating occupancy
limits shall be taken from the application as affirmed by the owner/manager.

(2) Signs. In the R-1, R-1A, R-1B, R-1C, R-1D and M-1 zoning districts, residential
vacation rental properties shall not have any signs visible from the exterior of the
premises which advertise the use of the property as a residential vacation rental,
other than as required by this section. In the remaining zoning districts,
residential vacation rental properties may have signage as authorized by Article
10 of these regulations.

(3) Display of Contact Information. Residential vacation rental operators shall

prominently display on the exterior of the residential vacation rental property

the name and 24-hour per day, 365 days-per-year telephone number for the

residential vacation rental operator who will take and resolve complaints

regarding operation of the residential vacation rental property and its occupants
3




and guests. The Town will prescribe the form of this display which shall also
include a telephone number to report violations of this section to the Zoning
Administrator.

(4) Parking. Occupants or guests of any residential vacation rental property shall
not park vehicles on the property other than within parking area(s) designated
on the application for the residential vacation rental. Vehicles parked in
undesignated areas, or in the street so as to violate the town’s street ordinances,
shall be subject to towing at the vehicle owner’s expense.

(5) Trash Disposal. Household trash must be bagged and disposed of in trash
receptacles. Trash receptacles shall be the size and number authorized by
existing refuse contracts and shall be animal resistant.

§92.042(G) Contract Addendum: Every residential vacation rental contract shall
contain an addendum, in a form prepared by the Town, setting forth the requirements
of this section and other applicable provisions of law. The operator shall obtain a signed
acknowledgment from the renter(s) that they have received such addendum prior to
delivering possession of the residential vacation rental property. This requirement shall
be deemed satisfied if the provisions of the addendum are included as part of the rental
confract.

§92.042(1) Duties of the Operator to Respond to Complaints: To assure prompt
response to complaints and issues concerning a residential vacation rental, the operator
shall comply with the following:

(1) Maintain a call center that is staffed by a live person and fully responsive at
any time that the property is used as a Residential Vacation Rental.

(2) Continuously maintain on file with the Town the operator’s current address,
telephone number, and facsimile number and/or email address.
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Court of Appeals of North Carolina.

SBA, INC., Bellsouth Carolina PCS, L.P. d/b/a
Bellsouth Mobility, DCS and Paul Tescione, Peti-
tioners,

V.

CITY OF ASHEVILLE CITY COUNCIL, Re-
spondent.

No. COA99-1344,
Dec. 19, 2000.

Applicants for a conditional use permit (CUP)
to construct a 175-foot telecommunications tower
appealed denial by city council. The Superior
Court, Buncombe County, Timothy L. Patti, J., af-
firmed. Applicants appealed. The Court of Appeals,
Fuller, J., held that: (1) evidence supported denial
of the CUP, and (2) the denial did not violate the
federal Telecommunications Act.

Affirmed.
West Headnotes
[1] Zoning and Planning 414 €21625

414 Zoning and Planning
414X Judicial Review or Relief
414X(C) Scope of Review
414X(C)1 In General
414k 1625 k. Permits, certificates, and
approvals in general. Most Cited Cases
(Formerly 414k606)

City council acted as a quasi-judicial body
when considering application for conditional use
permit (CUP) to build telecommunications tower,
and, thus, denial of the permit was subject to re-
view by the superior court sitting as an appellate
court and not a trier of fact. G.S. § 160A-381(c).

[2] Administrative Law and Procedure 15A €~
683

Page 1

15A Administrative Law and Procedure

I5AV Judicial Review of Administrative De-
cisions

ISAV(A) In General
15Ak681 Further Review
15Ak683 k. Scope. Most Cited Cases

The Court of Appeals' task on review of an or-
der by the superior court sitting as an appellate
court is twofold: (1) determining whether the trial
court exercised the appropriate scope of review
and, if appropriate, (2) deciding whether the court
did so properly.

[3] Zoning and Planning 414 €=51656

414 Zoning and Planning
414X Judicial Review or Reliel
414X(C) Scope of Review
414X(C)2 Additional Proofs and Trial De
Novo
414k 1656 k. De novo review in gener-
al. Most Cited Cases
(Formerly 414k642)

When a party alleges error of law in a city
council's determination regarding a conditional or
special use permit, the reviewing court conducts a
de novo review.

[4] Zoning and Planning 414 €521399

414 Zoning and Planning
414V1II Permits, Certificates, and Approvals
414VIII(A) In General
414k1399 k. Telecommunications towers
and facilities. Most Cited Cases
(Formerly 414k384.1)

Evidence supported city council's conclusions
that applicants for conditional use permit (CUP) to
construct 175-foot telecommunications tower in
community business zoning district failed to satisfy
general requirements on necessity for the public
health or general welfare, the absence of substantial
injury to the value of adjoining or abutting prop-
erty, and harmony with the scale, bulk, coverage,

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.
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density, and character of the area or neighborhood;
the applicants failed to show whether the tower
would adequately cover existing gaps and whether
other locations were unavailable or infeasible, and
although they showed the effect of telecommunica-
tions towers on the value of property in other parts
of the city, they did not produce evidence regarding
properties near the proposed site.

[5] Zoning and Planning 414 €=21703

414 Zoning and Planning
414X Judicial Review or Relief
414X(C) Scope of Review
414X(C)4 Questions of Fact
414k1703 k. Permits, certificates, and
approvals. Most Cited Cases
(Formerly 414k708, 414k703)

When sufficiency of the evidence is challenged
or when a decision by a city council denying a con-
ditional use permit (CUP) is alleged to have been
arbitrary or capricious, the reviewing court must
employ the “whole record test” which requires the
reviewing court to examine all competent evidence
in order to determine whether the agency decision
is supported by substantial evidence.

[6] Zoning and Planning 414 €51643

414 Zoning and Planning
414X Judicial Review or Relief
414X(C) Scope of Review
414X(C)1 In General
414k1637 Wisdom, Judgment, or
Opinion
414k1643 k. Permits, certificates,
and approvals. Most Cited Cases
(Formerly 414k618)

The reviewing court should not replace a city
council's judgment as between two reasonably con-
flicting views of evidence regarding a conditional
use permit (CUP).

[7] Zoning and Planning 414 €=21422

414 Zoning and Planning

Page 2

414VIII Permits, Certificates, and Approvals
414VIII(B) Proceedings on Permits, Certific-
ates, or Approvals
414k1418 Notice and Hearing
414k1422 k. Evidence and fact ques-
tions. Most Cited Cases
(Formerly 414k435)

When an applicant for a special or conditional
use permit produces competent, material, and sub-
stantial evidence of compliance with all ordinance
requirements, the applicant has made a prima facie
showing of entitlement to a permit; thereafter, deni-
al of the permit must be based upon contrary find-
ings supported by competent, material, and substan-
tial evidence appearing in the record.

[8] Zoning and Planning 414 €-1625

414 Zoning and Planning
414X Judicial Review or Relief
414X(C) Scope of Review
414X(C)1 In General
414k1625 k. Permits, certificates, and
approvals in general. Most Cited Cases
(Formerly 414k606)

The Court of Appeals' role on review of de-
cision by a city council denying a conditional use
permit (CUP) is not to sit as a super city council to
sift and determine facts.

[9] Zoning and Planning 414 €~21399

414 Zoning and Planning
414VIII Permits, Certificates, and Approvals
414VIII(A) In General
414k1399 k. Telecommunications towers
and facilities. Most Cited Cases
(Formerly 414k384.1)

City council's denial of a conditional use per-
mit (CUP) to construct a 175-foot telecommunica-
tions tower was not tantamount to a complete pro-
hibition on wireless service in the area and, there-
fore, did not violate the federal Telecommunica-
tions Act, where several other existing towers in the
general vicinity belonged to other wireless pro-
viders and the applicants merely sought to fill a gap

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.
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and improve coverage. Communications Act of
1934, § 332(c)(7)B)(i)(lI), as amended, 47
U.S.C.A. § 332(c)(T)(B)(i)(11).

[10] Zoning and Planning 414 €=51399

414 Zoning and Planning
414VIII Permits, Certificates, and Approvals
414VIII(A) In General
414k1399 k. Telecommunications towers
and facilities. Most Cited Cases
(Formerly 414k384.1)

City council's denial of a conditional use per-
mit (CUP) to construct a 175-foot telecommunica-
tions tower was not shown to discriminate among
functionally equivalent providers in violation of the
federal Telecommunications Act; no evidence in-
dicated that the existing towers also failed to meet
all general requirements under city ordinances.
Communications Act of 1934, § 332(c)(7)(B)(i)(1I),
as amended, 47 U.S.C.A. § 332(c)(7)(B)(i)(11).

**19 *20 Appeal by petitioners, SBA, Inc. and

Paul Tescione, from order entered 3 August 1999
by Judge Timothy L. Patti in Buncombe County Su-
perior Court. Heard in the Court of Appeals 9 Octo-
ber 2000.
*21 Lynch, Eatman & Twiddy, L.L.P., by Kather-
ine B. Wilkerson and Jerome R. Eatman, Jr.,
Raleigh; The Law Offices of Thomas R. Gladden,
Ir., by Thomas R. Gladden, Jr., Shelby, for petition-
ers-appellants.

City of Asheville, by City Attorney Robert W.
Oast, for respondent-appellee.

FULLER, Judge.

Petitioners SBA, Inc. and Paul Tescione appeal
an order affirming the decision of respondent City
of Asheville City Council denying the issuance of a
conditional use permit (“CUP”) for the construction
of a telecommunications tower, On 12 June 1998
petitioners filed with respondent an application for
a CUP to construct a 175—foot telecommunications
tower on property leased partially by petitioner
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SBA and partially by Tescione. Petitioners' applica-
tion proposed the tower be constructed in a CB-II
“Community Business” zoning district on Merri-
mon Avenue in Asheville.

Petitioners' application package was reviewed
by the City's Planning Department and Technical
Review Committee (“TRC”), which reviews plans
for proposed uses to ensure compliance with applic-
able regulations. On 27 October 1998 the TRC re-
commended approval of petitioners' application,
subject to several conditions. Petitioners submitted
additional information in response to the recom-
mendation, and a public hearing before respondent
was scheduled for 10 November 1998. At the hear-
ing, petitioners submitted their application package
which included various reports and maps and other
information requested by the Planning Department
and TRC. In addition, petitioners presented expert
testimony to support its position that respondent
should issue the CUP.

The City submitted to respondent a Staff Re-
port which incorporated the findings of the Plan-
ning Department and TRC regarding the proposal's
technical compliance with regulations. Despite the
TRC's recommendation for approval, the Staff Re-
port indicated various concerns regarding the
tower's construction, including: that petitioners' real
estate appraisal information did not adequately ad-
dress the effects of the proposed tower on the value
of adjoining properties; that the average height of
neighboring structures did not exceed 40 feet; that
part of the required landscaping buffer would be
located outside the boundary of the property
covered by petitioner SBA's lease; and that the po-
tential for alternative sites or the use of stealth *22
technology had not been adequately explored. In
addition, twelve members of the public, many of
whom reside in areas surrounding the proposed site,
raised concerns regarding the proposed tower, and
expressed uniform opposition to construction of the
tower at the proposed location.

At the hearing's conclusion, respondent voted
unanimously to deny petitioners' application,**20
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and an order was entered on 24 November 1998,
Petitioners appealed, and on 3 August 1999 the su-
perior court affirmed denial of the petition, finding
respondent: (1) correctly interpreted and applied all
relevant law; (2) followed all correct procedures;
(3) based its findings on sufficient evidence which
in turn supported its conclusions of law; and (4) did
not act arbitrarily or capriciously. Petitioners ap-
peal.

On appeal, petitioners assert five bases on
which the superior court erred in upholding re-
spondent's denial of petitioners' application for a
CUP: (1) respondent committed errors of law in in-
terpreting and applying various sections of the
Asheville City Code; (2) respondent's findings were
not supported by competent, material, and substan-
tial evidence, its conclusions of law were erro-
neous, and its decision was arbitrary and capri-
cious; (3) respondent failed to follow correct stat-
utory and Asheville City Code procedures for con-
sideration of petitioners' application; (4) respond-
ent's denial of the CUP violated the Telecommunic-
ations Act of 1996 in that it was not based on sub-
stantial evidence; and (5) respondent's decision had
the effect of prohibiting personal wireless services
in violation of the Telecommunications Act of
1996, and unreasonably discriminated among pro-
viders of functionally equivalent services.

[1] Respondent, in its consideration of petition-
ers' application for a CUP, acted as a quasi-judicial
body. See Sun Suites Holdings v. Board of Alder-
men, 139 N.C.App. 269, 271, 533 S.E.2d 525, 527
(2000) (citation omitted). As such, respondent's
denial of the CUP is subject to review by the super-
ior court sitting as an appellate court and not a trier
of fact. /d. (citing N.C. Gen.Stat. § 160A-381(c)
1999). The provisions of the Administrative Pro-
cedure Act are highly pertinent to the superior
court's review of such a decision. /d. (citation omit-
ted). Thus, the role of the superior court in review-
ing a city council decision regarding an application
for a CUP has been defined as follows:

Page 4

*23 “(1) Reviewing the record for errors in law,

(2) Insuring that procedures specified by law in
both statute and ordinance are followed,

(3) Insuring that appropriate due process rights of
a petitioner are protected including the right to
offer evidence, cross-examine witnesses, and in-
spect documents,

(4) Insuring that decisions of town boards are
supported by competent, material and substantial
evidence in the whole record, and

(5) Insuring that decisions are not arbitrary and
capricious.”

Clark v. City of Asheboro, 136 N.C.App. 114,
118, 524 S.E.2d 46, 49 (1999) (quoting Concrete
Co. v. Board of Commissioners, 299 N.C. 620, 626,
265 S.E.2d 379, 383 (1980)).

[2] This Court's task on review of the superior
court's order is twofold: “ (1) determining whether
the trial court exercised the appropriate scope of re-
view and, if appropriate, (2) deciding whether the
court did so properly.” ” Pisgah Qil v. Air Pollution
Control Agency, 139 N.C.App. 402, 405, 533
S.E.2d 290, 293 (2000) (quoting Amanini v. N.C.
Dept. of Human Resources, 114 N.C.App. 668, 675,
443 S.E.2d 114, 118-19 (1994)).

L.

[3] By their first assignment of error, petition-
ers allege respondent committed errors of law in
failing to properly interpret and apply relevant sec-
tions of the Asheville City Code (“City Code™). Pe-
titioners allege respondent erred in its application
of City Code § 7-16-2, which enumerates both
general criteria for the issuance of a CUP and spe-
cific requirements regarding transmission towers,
and § 7-5-5, which sets forth procedures for review
of a CUP application. When a party alleges error of
law in a city council's determination regarding a
conditional or special use permit, the reviewing
court conducts a de novo review. C.C. & J. Enter.
v. City of Asheville, 132 N.C.App. 550, 552, 512

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.
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S.E.2d 766, 769 (citation omitted). Petitioners do
not allege crror in the supertor court's application of
the correct standard, and we therefore proceed to
application of the de novo standard of review,

[4] Petitioners argue they produced substantial
and material evidence to satisfy all City Code re-
quirements, and thus, respondent %24 crred in deny-
ing issuance of the CUP. In support of their argu-
ment, petitioners cite *%*21 numerous documents
submitted to the TRC which establish compliance
with City Code technical requirements for transmis-
sion towers. Indeed, respondent concedes petition-
ers' evidence satisfies technical requirements for all
telecommunications  towers set  forth in §
7-16-2(d)(3), and respondent's order contains find-
ings to this effect. However, under § 7-5-5(c) of
the City Code, respondent must conduct a hearing
and make findings with respect to general require-
ments as well as technical compliance in order to
approve a CUP.

Section 7-16-2(c) of the City Code scts forth
seven general requivements for approval of a CUP,
In order to approve the issuance of a CUP, §
7-16-2(c) requires that respondent determine all of
the following issues based on the evidence received
at a public hearing:

{1) That the proposed use or development of the
land will not materially endanger the public
health or salety;

{2} That the proposed use is reasonably necessary
for the public health or general welfare, such as
by enhancing the success{ul operation of the sur-
rounding arca in its basic community functions or
by providing an essential service to the com-
munity or region;

(3) That the proposed use or development of the
land will not substantially injure the value of ad-
joining or abutting property;

(4) That the proposed use or development of the
fand will be in harmony with the scale, bulk, cov-
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erage, density, and character of the area or neigh-
borhood in which it is [ocated;

{5) That the proposed use or development of the
land will gencrally conform with the compre-
hensive plan and other official plans adopted by
the city;

(6) That the proposed use is appropriately located
with respect to transportation facililies, water
supply, fire and police protection, waste dispesal,
and similar facilities; and

{7) That the proposed use will not cause undug
traffic congestion or create a traffic hazard.

City Code § 7-16-2(c).

In the present case, respondent heard evidence,
pro and con, at the public hearing and considered
the Staff Reperl. Respondent *25 found the vicinity
around Merrimoen Avenue to be a mixtuee of both
comnnunily businesses, institutional and residential
zoning; that “[tlhere are substantial and well-
established residential areas on either side of Merri-
mon Avenue in the vicinily of the Subject Prop-
erty”™; and that “[the proposed tower would be vis-
ible from many of the homes in these areas.”
Nearby residents (estified in opposition o the pro-
posed tower, and respondent found the (owers
175~foot height would more than quadruple the av-
crage height of buildings in the area.

Respondent further found part of the landscap-
ing and buffering around the site would “be located
outside of the property to be leased and occupicd by
the tower.” Moreover, respondent determined that
other than petilioners’ contention of the financial
difficulty of locating the tower elsewhere, there was
no evidence regarding technical feasibility of other
sites, or the use of stealth technology and other
means of minimizing tower visibility by hiding an-
tennas in or on other structures. Respondent also
determined petitioners’ computerized coverage
models showed significant gaps in coverage would
continue to exist cven if the proposed tower were
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constructed.

Based on these findings, respondent concluded
that petitioners' application failed to meet require-
ments set forth in subsections (2), (3), and (4) of §
7-16-2(c). Petitioners' lack of evidence as to
whether the tower would adequately cover existing
gaps, and as to the technical infeasibility or un-
availability of other potential sites lead respondent
to conclude petitioners did not show the proposed
tower was reasonably necessary for the general
welfare and would enhance successful operation of
the surrounding area. Respondent further concluded
petitioners had not carried their burden of showing
the value of adjoining or abutting property would
not be substantially injured, as required by subsec-
tion (3). Although petitioners presented evidence
regarding the effect of telecommunications towers
on the value of property in other parts of the city,
petitioners did not **22 produce evidence regard-
ing properties adjacent to the proposed site, nor any
evidence regarding the effects of any existing tower
near or adjacent to one of the neighborhoods at is-
sue.

In addition, respondent determined petitioners
failed to show the proposed use of the land would
be in harmony with the scale, bulk, and character of
the area or neighborhood, as required by §
7-16-2(c)(4). Although the proposed location was
zoned CB-II, respondent concluded the impact of
the proposed tower would be felt primarily by sur-
rounding residential areas; that the tower would %26
exceed by more than four times the maximum per-
mitted height for a CB-II zone; and that the tower
would far exceed the average 40—foot height of all
existing structures along Merrimon Avenue and
nearby residential areas.

Under the City Code, petitioners had to show
that the general requirements of § 7-16-2(c) were
met, as well as technical compliance. Respondent's
findings of fact were squarely based on evidence
presented at the hearing, and its findings are suffi-
cient to support its conclusions of law that petition-
ers failed to satisfy all general requirements of §
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7-16-2(c) for issuance of a CUP. We find no error
of law in respondent's interpretation and application
of this provision, and likewise discern no error in
the interpretation and application of § 7-5-5. The
record reflects the procedures of § 7-5-5 were fol-
lowed. Petitioners have failed to allege any specific
error in its interpretation or application. This as-
signment of error is overruled.

I1.

Petitioners next contend respondent's findings
were not supported by competent, material, and
substantial record evidence, its conclusions were in
error, and its decision denying petitioners' applica-
tion was arbitrary and capricious. Petitioners do not
contend the superior court erred in applying the
correct standard of review, and we therefore do not
address this issue. Instead, petitioners argue at
length that the vast amount and perceived quality of
its evidence required issuance of the CUP.
However, a correct analysis of these assignments of
error does not turn upon the volume of evidence
submitted by petitioners.

[5][6] Rather, when sufficiency of the evidence
is challenged or when a decision by a city council
denying a CUP is alleged to have been arbitrary or
capricious, the reviewing court must employ the
whole record test. C.C. & J. Enter., 132 N.C.App.
at 552, 512 S.E.2d at 769 (citation omitted). * ‘The
‘whole record’ test requires the reviewing court to
examine all competent evidence (the ‘whole re-
cord’) in order to determine whether the agency de-
cision is supported by ‘substantial evidence.” ' ”
Pisgah Oil, 139 N.C.App. at 405-06, 533 S.E.2d at
292-93 (quoting Amanini, 114 N.C.App. at 674,
443 S.E.2d at 118). Substantial evidence is “ ‘such
relevant evidence as a reasonable mind might ac-
cept as adequate to support a conclusion.” ”  Dia-
lysis Care v. N.C. Dept. of Health, 137 N.C.App.
638, 646, 529 S.E.2d 257, 261 (2000) (quoting
Meads v. N.C. Dep't of Agric., 349 N.C. 656, 663,
509 S.E.2d 165, 170 (1998) (citations omitted)).
*27 The reviewing court should not replace the
council's judgment as between two reasonably con-
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[ticting views; “[wihile the record may contain
evidence contrary to the findings of the agency, this
Court may not substitute its judgment for thatl of the
agency.” Id. (citation omitted).

{71 Morcover, when an applicant for a special
or conditional use permit produces competent, ma-
lerial, and substantial evidence of compliance with
all ordinance requirements, the applicant has made
a prima facie showing of entlitlement to a permit.
C.Co& S Enter, 132 N.C.App. at 552, 512 S.E.2d
at 769 {citations omitted). Thereafier, denial of the
permit must be based upon contrary findings sup-
ported by competent, material, and substantial evid-
ence appearing in the record. fd.

In the present case, as noted above, petitioners
failed to carry their burden of meeting alf require-
ments for issuance of a CUP under the City Code.
Thus, pefitioners did notl establish a prima facie
case of entitlement to the CUP, and the proper fo-
cus is simply whether the record as a whole con-
tains such relevant evidence as a reasonable %23
mind might find adequate to support the conclusion
that petitioners’ application was appropriately
denied. Respondent’s relevant findings and conclu-
sions of law have been previousty enumetated and
we need not repeat them here. However, we elabor-
ate bricfly on evidence contained in the record sup-
porting respondent's findings,

City Code § 7-16-2{c)(3) requires a showing
that the value of properties adjoining or abutting the
subject property would not be adversely affected by
the proposed land use. The City's Staff Report sub-
mitted to respondent expressed concern that peti-
tioners' Property Value Impact Study did not ad-
dress properties in {he vicinity of the subject prop-
erty, but rather focused on towers and properties in
other patts of the City. Petitioners' evidence was
about other neighborhoods and other towers in the
City. Their study did not even include information
with respect to an cxisting cellular tower a short
distance from the proposed site that potentially af-
fected the same neighborhoods. Petitioners simply
did not meet their burden of demonstrating the ab-
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sence of harm to property adjoining or abutting the
proposed tower as required by § 7-16-2(c)(3).

Moareaver, respondent's findings regarding the
nature of the area surrounding the proposed site are
all supported by the record. This area, zoned CB-1I,
includes residential neighborhoods in close proxim-
ity to the proposed tower. Based on uncontroverted
cvidence, *28 respondent correctly found the pro-
posed tower would rise four times above existing
buildings in the arca. Petitioners’ own computerized
photographs showed how the proposed tower would
stand out in sharp contrast to other area buildings.
ronically, such evidence of the proposed tower's
visibility and predominance over existing buildings
corroborated testimony of twelve wilnesses opining
that the proposed tower would be an eyesore and
adversely affect their property valucs.

fn addition, City Cede § 7-1[-2(d)(2) requires
that landscaping “bufferyards™ be located on the
property of the party secking to develop the pro-
posced land use. Respondent found, and the record
clearly shows, that the proposed tower's landscap-
ing buffer would be partially located on property
not within the subject property leased by petitioner
SBA, the party seeking to develop the tower. While
petitioners submitied an “alternate landscaping
plan” which the TRC ultimately approved, Cily
staff recommended the issue be resoived in a man-
ner that would bind SBA's lessor, thereby securing
control of the landscaping bufferyard. Petitioners
did not submit any document purporting to bind the
lessor of the land containing a portion of the Jand-
scaping bufferyard, and thus, the record confains no
guarantee that the bufferyard required by the City
Code would be present.

The Stafl Report further expressed concern that
the use of alternative sites and stealth technology
had not adequately been considered, as required by
City Code § 7-16-2(d}(3). Petitioncrs merely asser-
ted that exisling towers were too low for their needs
and that alternalive sites would not be fnrancially
feasible. Petitioners did not carry their burden to al-
firmatively demonstrate that multiple shorter towers
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in compliance with CB-II zoning height require-
ments would be inadequate, that alternate locations
were technically, as opposed to financially, infeas-
ible, or that stealth technology was not a reasonable
alternative.

[8] In short, respondent's findings were amply
supported by the evidence presented at the hearing.
While petitioners correctly assert they produced
competent evidence, this Court's role is not to sit as
a “super city council” to sift and determine facts.
See Dialysis Care, 137 N.C.App. at 645-46, 529
S.E.2d at 261; JWL Invs., Inc. v. Guilford County
Bd. of Adjust., 133 N.C.App. 426, 432, 515 S.E.2d
715, 719, (* ‘When the Court of Appeals applies
the whole record test and reasonable but conflicting
views emerge {rom the evidence, the Court cannot
substitute its judgment for the administrative body's
decision.” ) (quoting *29CG & T Corp. v. Bd. Of
Adjustment of Wilmington, 105 N.C.App. 32, 40,
411 S.E.2d 655, 660 (1992)), disc. review denied,
351 N.C. 357, 540 S.E.2d 349 (1999).

We hold that the record as a whole contains
sufficient relevant evidence as a reasonable person
could find adequate to support the conclusion that
petitioners failed to meet all requirements necessary
for a CUP. On **24 this record, respondent's denial
of the CUP was certainly neither arbitrary nor ca-
pricious. See JWL Invs., 133 N.C.App. at 432, 515
S.E.2d at 719 (where trial court properly concluded
board's decision was based on substantial evidence,
board decision not arbitrary or capricious).

IIL.

Third, petitioners argue respondent failed to
follow correct City Code and state law procedures
for review of an application for a CUP by failing to
base its denial on sufficient competent record evid-
ence. Having held respondent's findings of fact to
be squarely supported by sufficient record evid-
ence, and that such findings support respondent's
conclusions of law and ultimate denial of the CUP,
we find no merit in this assignment of error.

IV.

Page 8

Petitioners' fourth argument is, in essence, an
additional challenge to respondent's denial of the
CUP based on sufficiency of the evidence. Petition-
ers allege denial of the CUP was in violation of a
provision of the federal Telecommunications Act of
1996 (“the Act”) requiring that,

[alny decision by a State or local government or
instrumentality thereof to deny a request to place,
construct, or modify personal wireless service fa-
cilities shall be in writing and supported by sub-
stantial evidence contained in a written record.

47 U.S.C. § 332(c)(7)(B)(iii).

The United States Court of Appeals for the
Fourth Circuit recently addressed an identical chal-
lenge to a county board denial of a special use per-
mit for the construction of a wireless telecommu-
nications tower. See 360 Degree Communications
Co. of Charlottesville v. Board of Sup'rs of Al-
bemarle County, 211 F.3d 79 (4t Cir.2000). The
court defined the term “substantial evidence™ with-
in the meaning of the Act as “ ‘such relevant evid-
ence as a reasonable mind might accept as adequate
to support a conclusion,” ” *30 requiring “more
than a mere scintilla but less than a preponder-
ance.” /d. at 83 (quoting AT & T Wireless PCS, Inc.
v. City Council of the City of Virginia Beach, 155
F.3d 423, 430 (4'" Cir.1998)).

In applying this standard, the Fourth Circuit
upheld denial of the special use permit, noting the
local citizens' unanimous opposition to the pro-
posed tower, that the tower would rise 40 to 50 feet
above the existing tree canopy at the proposed site,
and that the tower would be inconsistent with vari-
ous county plans and ordinances. /d. at 84. The
court noted the petitioner's argument that the pro-
posed tower would be minimally visible, optimal
for providing service, and that the petitioner would
address all planning staff concerns. Yet, the court
also noted the neighboring citizens' reasonable op-
position. Such issues, “as to which conflicting evid-
ence was presented, are of the type that zoning
boards are typically qualified to resolve.” Id. at 85.
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Likewise, in the present case, respondent is
precisely the body empowered by law to determine
whether to issue the CUP. Uponr conflicting evid-
ence, the decision properly rests with respondent,
nol this Court. Upon our review of the whole re-
cord, there is adequate evidence, under federal or
state law, to support the conclusion that petitioners
failed to satisfy all Cily Code requirements for issu-
ance of the CUP. This assigament of error is over-
ruled.

V.

Petitioners' final argument asscrts respondent's
decision violates the Telecommunications Act by
prohibiting the provision of personal wireless ser-
vices and unreasonably discriminaling among pro-
viders of functionally equivalent services. Under
the Act, “[tihe [local] regulation of the placement
... of personal wireless service facilities ... shall not
prohibit or have the effect of prohibiting the provi-
sion of personal wircless services.” 47 U.S.C. §

332(eHTHBY .

The United States Court of Appeals for the
Fourth Circuit recently addressed an identical chal-
lenge. See 360 Degree Communications Co., 211
F.3d at 86, The exact issuc before the court was
whether “a single denial of a sile permit could ever
amount in effect to the prohibition of wireless ser-
vices” in violation of § 332(cTHBYD(D. /d. The
**25 court determined that, due to the nature of
wireless services and its ability to be effected in nu-
merous sites in various combinations, “the simple
fact of denial with respect to a particular site is not
enough, there must be something more, taken from
the circumstances of the particular application or
from *31 the procedure for processing the applica-
tion, that produces the ‘effect’ of prohibiting wire-
less services.” fd. at 80.

The court noted that conceptually, although un-
likely in a “real world” application, a denial of such
& permit could amount to a prohibition under §
I3Z{eHTHBYANEL if wireless service could only be
provided from that particular site. fel. at 86-87. De-
termining that 100% coverage is not required by the
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Act, the court noted the difficulty in establishing a
violation of the provision if such service is already
provided in an arca. /d. at &8 n. 1. Thus, where the
petitioner's own evidence acknowledged the exist-
ence of other towers in the area, it [ailed to carry
the “heavy burden” of demonstrating that denial of
the application for one particular site was fan-
tamount to a prohibition of service. fd. at 88.

191 Applying such principles here, petitioners
have likewise failed to establish respondent's denial
of the CUP was lantamount to a complete prohibi-
tion on wireless service in the arca. Petitioners fail
to cite any evidence, other than the fact their permit
was denied, to support such a contention. Rather,
petitioners' own cvidence establishes that their in-
tent was to fill a gap and improve existing cover-
age. Indeed, pefitioners' brief acknowledges the
“several other existing towers in the general vicin-
ity that belong to other wireless providers.” Thus,
as in 360 Degree Conmunications Co., pelitioners
have failed 1o carry their “heavy burden™ of estab-
fishing a complcte prohibition in service based on
denial of the CUP.

[10] We also find no substantial evidence, and
consequently, no merit in petitioners' argument that,
given the presence of other towers in the area, deni-
al of the CUP operates to discriminate among func-
tionally cquivalent providers. Petitioners have not
highlighted any evidence in the record tending Lo
show the existing towers also failed to meet all gen-
eral requirements under City Code § 7-16-2{¢) but
were nonetheless issued a CUP.

The order of the superior court upholding re-
spondent's denial of petitioners' application for the
CUP is hereby affirmed.

Affirmed.

Chief Judge EAGLES and Judge TIM-
MONS--GOGDSON concur.

N.C.App.,2000.
SBA, Inc. v. City of Asheville City Council
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